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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11951
V.

VAL J. McCOLLOUGH

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed froman initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued orally at
the conclusion of an evidentiary hearing held on Cctober 22,
1991." By that decision, the |law judge affirmed the

Adm nistrator's determ nation that respondent had viol at ed

'A copy of the decisional order, together with the comrents
that are incorporated in it by reference, both excerpted fromthe
transcript, is attached.
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sections 91.119(c) and 91.13(a) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 91) in connection with the
operation of a Learjet aircraft on a flight conducted on
Septenber 30, 1990, in the vicinity of Cedar Valley Airport,
Cedar Valley, Uah.®? Additionally, the | aw judge sustained a
30-day suspension of respondent's airline transport pilot (ATP)
certificate, which had been ordered by the Adm nistrator for such
al l eged FAR violations.® In rendering his decision, the | aw
judge found that:

Respondent . . . operate[d] his aircraft in a high-

speed pass down the entire length of the Cedar Vall ey

Airport at an altitude of about 50 feet AG. [(above

ground level )], the airspeed bei ng sonewhere between

200 and 300 knots, that such was not necessary for

pur poses of takeoff or landing or . . . denonstrating

an approach -- m ssed approach, and the area was,

in fact, not a suitable area for purposes of |anding
[and was] admttedly within |l ess than 500

’FAR 88 91.119(c) and 91.13(a) provide as follows:

"8 91.119 Mninmumsafe altitudes: CGeneral.

Except when necessary for takeoff or |anding, no person may

operate an aircraft below the follow ng altitudes:
* * * *

*

(c) Over other than congested areas. An altitude of 500
feet above the surface except over open water or sparsely
popul ated areas. In those cases, the aircraft may not be
operated cl oser than 500 feet to any person, vessel, vehicle,
or structure.

8 91.13 Careless or reckless operation.

(a) Aircraft operations for the purpose of air navigation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

In his original order, the Administrator alleged that
respondent had al so violated FAR 8§ 91.531(c) and nandat ed t hat
his ATP certificate be suspended for 60 days. At the hearing,
the 8 91.531(c) charge was withdrawn and the | ength of the
suspensi on assessed for the violations remaining at issue was
reduced to 30 days. See Tr. 6-7.
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feet of people, structures, and vehicles on the

sur f ace.

Respondent has posited, both at the hearing and in
connection with his appeal, that his operation fell within the
exception set forth in the prefatory clause of section 91.119,
inthat it was performed in connection with a practice | anding
approach and was, therefore, permssible. On appeal, he contends
that the law judge erred in crediting testinony provided by
certain witnesses as to his airspeed.’® Respondent also maintains
that the evidence failed to establish that he could not have
| anded his aircraft at Cedar Valley Airport had he been forced to
do so in an energency. He further points out that the prefatory
clause of section 91.119 does not contain any | anguage requiring
a landing site to be "suitable,"” and argues that the application
of that requirenent to his operation is violative of his due
process rights. Respondent also nmaintains that another |ow

flight occurred at Cedar Valley Airport on the sane day, and

“Tr. 195- 96.

*The evi dence concerning airspeed whi ch respondent attacks
(as well as evidence relating to the configuration of the
aircraft's landing gear, flaps and spoilers) was apparently
i ntroduced by the Adm nistrator in an attenpt to show that the
operation in question was not a legitimte practice approach
maneuver, but was, instead, a low altitude "buzzi ng" of persons
inthe vicinity of Cedar Valley Airport. See Tr. 172-74. In
view of our analysis of this case, ante, it is unnecessary for
us to determ ne whet her respondent was conducting a simulated
approach or "buzzing" individuals on the surface. W wll
assune, arguendo, that a practice approach was perforned. Thus,
matters relating to respondent's airspeed are immterial to our
consi deration of his appeal.
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contends that it was inpermssible for the Adm nistrator to have
brought a certificate action against himwhile failing to bring
charges against the pilot of the other flight as well.®

The Adm ni strator has submtted a reply brief, in which he
urges the Board to affirmthe initial decision.

Upon consi deration of the briefs of the parties and the
entire record, the Board has determ ned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order and the | aw judge's
initial decision. W wll, therefore, deny respondent's appeal
for the reasons set forth bel ow

As has been previously noted, we will assune for purposes of
this appeal that the operation conducted by respondent at Cedar
Vall ey Airport was a practice | anding approach. Under Board

precedent, simulated |anding naneuvers are treated as | andi ngs

°I'n addition, respondent has asserted that the |aw judge
commtted procedural errors at the hearing by: 1) "constantly"
interrupting his testinony to ask questions (Respondent's Br.
24-25), and 2) permtting the Admnnistrator to call as a rebuttal
W t ness an individual who could have been called as part of his
case-in-chief, with the result being that "respondent coul d not
of fer independent evidence to counter any statenents of th[at]
wtness" (id. 25). W find no nerit in such contentions. In
gquestioning respondent, the |aw judge was exercising a legitinate
function to fully develop the evidentiary record, and we discern
no bias in his performance of that function here. Insofar as
respondent’'s other procedural argunent is concerned, we note
that he did not raise any objection at the hearing when the
Adm nistrator's rebuttal wtness was called, that the wtness
testified as to matters raised during the presentation of
respondent's case-in-chief (which were, thus, subject to
rebuttal) and that respondent cross-examned himfreely. W
do not, therefore, believe that respondent's ability to present
his defense to the Adm nistrator's charges was prejudiced by the
i ntroduction of that w tness.
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for purposes of determ ning whether the exception found in the
prefatory clause of section 91.119 applies to a particul ar
flight.” We have long held, however, that the exception is
i napplicable in cases where an unsuitable landing site is used.”®

Thus, in Admnistrator v. Hart, NISB Order EA-2884 (1989), we

observed that the prefatory clause exception did not apply to a
practice rejected | anding perfornmed by the pilot of a Lockheed
Electra at a 2,000-foot-1ong by 100-foot-w de grass-dirt-sod
airstrip which was admttedly not suitable for a normal | anding
by that aircraft. The Board, in Hart, specifically rejected the
notion that a low flight charge may be vitiated "solely by the
fact that [a] practice | ow approach is nade to 'a' designated

| andi ng area,"” and opined that "practice |andings at |anding
areas where an actual |anding would not be perm ssible are
subject to all of the prohibitions of . . . [the regulation] in

n 9

respect to altitude.

'See Adnministrator v. Johnson, 2 NTSB 1598, 1599 (1975),
involving the application of FAR § 91.79, which was recently
recodi fied verbatimas § 91.119.

°See, e.g., Administrator v. Cobb and O Connor, 3 NTSB 98
(1977) (landing of fixed wing aircraft on taxiway found in
violation of 8§ 91.79), affirnmed sub nom Cobb v. Nat'l Transp.
Safety Bd., 572 F.2d 202 (9th G r 1977); Adm nistrator v.
Bel | ows, 3 NTSB 3844 (1981) (Il anding of fl oatplane under bridge
found in violation of 8§ 91.79), affirnmed sub nom Bellows v.

Hel ns, 688 F.2d 845 (9th G r 1982); and Adm nistrator v. Essery,
5 NTSB 609 (1985) (landing of helicopter at downtown intersection
found in violation of 8 91.79), affirnmed as to determ nation of
regul atory violation but reversed as to sanction sub nom Essery
v. Dep't of Transp., 857 F.2d 1286 (1988).

°NTSB Order EA-2884 at 8. Cearly, under Hart and the other
Board decisions cited at n.8, supra, the suitability of a |anding
site nmust be evaluated in light of its appropriateness for a
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In the instant case, it is undisputed that the runway at
Cedar Valley Airport has a gravel surface and that respondent's
aircraft was not equi pped for landings on gravel. It therefore
follows that the runway was unsuitable for a | andi ng by that
aircraft. Consequently, we nust find that the exception set
forth in the prefatory clause of section 91.119 does not apply
to respondent's practice approach maneuver. As it is also
uncontroverted that respondent's aircraft overflew the runway at
an altitude well below 500 feet AGL and that there were persons,
buil dings and aircraft within 500 feet of the runway at the tine,
we concur with the Iaw judge that the FAR viol ations all eged by
the Administrator have been established. *

In arriving at the above determ nation, we have noted
respondent’'s contention that, as no landing site suitability
requi renment appears in the | anguage of the prefatory cl ause
of section 91.119, the inposition of that requirenent upon his
operation deprived him of due process. W nust, however, point
out that the United States Court of Appeals for the Ninth

(..continued)
| andi ng under normal conditions, and not on the basis of whether
it could acconmpdat e an energency | andi ng.

“In this regard, the Board notes the Adm nistrator's FAR
8 91.13(a) charge was residual to his allegation of a 8§ 91.119(c)
violation. See Tr. 175. W have previously indicated that the
establishment of a violation of an operational FAR provision such
as § 91.119(c) warrants a finding of a 8§ 91.13(a) violation on
a derivative basis without further proof of carel essness. See,
e.g., Admnistrator v. Cory, NISB Order EA-2767 at 6 (1988);
Adm nistrator v. Dutton, NTSB Order EA-3204 at 6-7 (1990);
Adm nistrator v. Thonpson, NISB Order EA-3247 at 5 n.7 (1991);
Adm nistrator v. Haney, NISB Order EA-3832 at 4-5 (1993).
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Circuit expressly considered and rejected such an argunent in

Essery v. Departnent of Transportation, supra, holding that the

suitability requirenent represented a reasonable adm nistrative
interpretation of the low flight regulation and that previous
deci sions setting forth that requirenent provided airnen with
adequate notice of its applicability.™

The Board is al so unpersuaded by respondent’'s suggestion
that the Adm nistrator should be barred from bringing an
enforcenent action agai nst himbecause he failed to proceed
simlarly against another pilot who conducted a |low flight at
Cedar Valley Airport on the sanme day. In this regard, we note
that we have previously held that "[t]he sel ection of which cases
to prosecute, and the manner in which they are prosecuted, are
matters within the discretion of the Adm nistrator, acting

n 12

pursuant to his statutory authority, and that our jurisdiction

in certificate enforcenent actions "extends only to the question

of whether safety and the public interest require affirmation of

n 13

the Adm nistrator's order and "not . . . to an eval uation of

the procedural steps leading to the issuance of that order except
when a question arises concerning the Board' s own stale conpl ai nt

n 14

rul e.

857 F.2d at 1289-90.
“Admi nistrator v. Greiner, 1 NTSB 874, 877 (1970).

13&
“Administrator v. Hunt, 5 NTSB 2314, 2316 (1987).




ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied,

2. The Adm nistrator's order and the | aw judge's
initial decision are affirmed; and

3. The 30-day suspension of respondent's ATP
certificate shall begin 30 days fromthe date of

service of this order.®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.

“For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



